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I. INTRODUCTION 
In all societies, there’s some trouble between people. Most societies have processes for resolving disputes. These include negotiation, mediation, arbitration and adjudication.[1] In their pure forms, negotiation and mediation are voluntary. Arbitration and adjudication are involuntary. The voluntary processes are typical of anarchist societies, since anarchist societies are voluntary societies. The involuntary processes are typical of state societies. In all societies there are also self-help remedies.[2] These are often effective, but they only provide justice when might and right happen to coincide. In primitive societies, justice is not the highest priority.

The voluntary processes deal with a dispute as a problem to be solved. They try to reach an agreement between the parties which restores social harmony, or at least keeps the peace. The involuntary processes implicate law and order, crime and punishment, torts, breaches of contracts, and in general, rights and wrongs. The difference interests me, among other reasons, because I’m an anarchist who lives in a statist society. I’m also a former lawyer.

Most modern anarchists are ignorant of how disputes are resolved in stateless primitive societies. And they rarely talk about how disputes would be resolved in their own modern anarchist society. This is a major reason why anarchists aren’t taken seriously. I have a lesson for the anarchists. But I also have a lesson for modern legal reformers. Using examples, I’ll discuss disputing in several primitive stateless societies. Then I’ll discuss an attempt to reform the American legal system which was supposedly inspired by the disputing process used in one African tribal society. The idea was to insert mediation into the bottom layer of the U.S. legal system at the discretion of judges and prosecutors. It was a failure. I will come to the conclusion that you can’t graft an essentially voluntary procedure onto an essentially coercive legal system.

If I’m right, the case for anarchy is strengthened at its weakest point: how to maintain a generally safe and peaceful society without a state. Many anthropologists have remarked upon this achievement.[3] Few anarchists have. The controversy over anarchist “primitivism” has been almost entirely pointless, because it goes off on such issues as technology, population, and the pros and cons of various cultural consequences of civilization (religion, writing, money, the state, the class system, high culture, etc.). The possibility that certain structural features of primitive anarchy might be viable in – indeed, may be constitutive of -- any anarchist society, primitive or modern, has received no attention from any anarchist. Primitivists urge anarchists to learn from the primitives[4] -- but learn what? How to build a sweat lodge?
II. FORMS OF DISPUTE RESOLUTION 
When a conflict arises between individuals – whether or not it later draws in others – initially, and usually, it may be resolved privately by discussion. Negotiation, a bilateral procedure, is undoubtedly a universal practice[5]: “It is the primary mode of handling major conflicts in many simple societies throughout the world.”[6] In the terminology I adopt here,[7] where a conflict is resolved by negotiation, there has been a conflict but not a dispute. There is first a grievance: someone feels wronged. If she expresses her grievance to the wrongdoer, she makes a claim. If she gets no satisfaction, she has several alternatives. She may take unilateral action, actively or passively. The active way, “self-help,” is to coerce or punish the wrongdoer, but, sadly, that is often not feasible.[8] Nonetheless, where real alternatives scarcely exist, as in the Inner City, some people resort to violent unilateral retaliation.[9] The passive way is “lumping it”: caving: doing nothing.[10] This is how many grievances, instead of rising to the level of disputes, fall into oblivion: “You can’t fight city hall” or various other too-powerful oppressors. Lumping it – avoidance -- may also be universal, but it’s especially common in the simplest and in the most complex societies: among hunter-gatherers and in statist class societies with vast power disparities.[11]

As useful as negotiation can be, it doesn’t always work. It doesn’t always produce agreement. Dyads may deadlock. Whereas in a triad, the decision might be made by majority rule, or through mediation.[12] Or feelings may run so high that the parties may refuse to talk to each other, or if they do, the talk may turn violent.[13] And negotiation isn’t always fair, because disputants are never exactly equal. If one party has a more forceful personality, or a higher social status, or more wealth, or more connections, if there is a settlement of the dispute, it is likely to favor him unduly. Among the rationales for involving a third party – whether a mediator, an arbitrator, or a judge – is to equalize the process by bringing in a participant who is impartial and independent. However, impartiality is the ideal but not always the reality of mediation. [14] The third party may also serve as a face-saving device for acquiescence in a settlement which, if negotiated bilaterally, might appear to be (and might actually be) a surrender to the other side.

If the victim (as he sees himself) voices her grievance to third parties, now there is a dispute which implicates, if only in a minor way, the interests of society. A dispute is an “activated complaint.” [15] The appeal, whether explicit or implicit, depending on the individual and the society, might mean calling the police, filing a lawsuit, or just complaining to people you know. It might mean going to court – the court of law or the court of public opinion. Mediation (voluntary) and adjudication (compulsory) are distinguishable from negotiation and self-help inasmuch as they necessarily involve a third party who has no personal interest in the outcome of the dispute.[16] Mediation could be considered assisted negotiation.[17]

Some primitive societies -- especially the smallest-scale societies, the hunter-gatherers – have no customary dispute resolution processes. There is not only no authority, there is no procedure for resolving disputes or facilitating settlements: no mediator or arbitrator.[18] Thus, among the Bushmen, interpersonal quarrels usually arise suddenly and publicly, in camp. They range from arguments and mockery to fighting, which is usually restrained by others who are present, but which occasionally turns deadly. But if the dispute gives rise to ongoing enmity between individuals (and their associates), often one of the disputants moves away to join another band (this often happens anyway); or sometimes the local band separates into two.[19] This is typical for hunter-gatherer societies,[20] such as the Eskimos.[21] These might be considered active forms of lumping it. In some other foraging societies, including some in Australia, avoidance or exile are possible outcomes of formal disputing processes.

In more complex class societies, avoidance (or, from organizations: “exit”[22]) is also common. Thus American suburbia has been called an “avoidance culture.”[23] But in modern urban society, avoidance can be more difficult. Battered wives, for instance, are not always in a position to move out. And avoidance, even where practicable, may be just bowing to superior force. The absence of a formalized dispute resolution process is arguably why the Kalahari Bushmen, when studied in the 1960s, had an even higher homicide rate than the United States at that time.[24] One ethnographer describes a New Guinea society where, in his opinion, the absence of third-party dispute resolution processes is why a dispute over a pig could escalate into a war.[25] Nonetheless, some primitive societies which lack even these mechanisms are reasonably orderly and peaceful.[26]

In arbitration, the parties (or the plaintiff) empower a third party to hand down an authoritative decision, as a judge does.[27] It’s not mediation: “Mediation and arbitration have conceptually nothing in common. The one involves helping people to decide for themselves; the other involves helping people by deciding for them.”[28]

But arbitration is not adjudication either, because of several differences. In adjudication, the decision-maker is an official, an officeholder who is not chosen by the parties. There, the third party decides according to law – a law which is not of the parties’ own making and which is not, for them, a matter of choice. In the United States, some business contracts and many collective bargaining agreements provide for arbitration. Arbitrators are usually drawn from a body of trained experts, the American Arbitration Association, which is a membership organization with codes of professional standards.[29] Often the arbitrator has some expertize in the industry.[30] The arbitrator interprets and enforces a law which the parties have previously made for themselves.

Because arbitration is coercive in its result, and better for those with more power than for those with less, from the1980s, many businesses have incorporated mandatory arbitration clauses into consumer contracts so as to restrict consumer remedies and keep consumers out of the courts.[31] One Federal Circuit Court held that such contracts are unconscionable and therefore illegal.[32] The problem became so serious that many Congressional hearings were held.[33] Nothing resulted. In 2010, the U.S. Supreme Court upheld consumer arbitration clauses which preclude judicial review.[34] As a (predictable) result, “few plaintiffs pursue low-value claims and super repeat-players perform particularly well.”[35]

Sooner or later, Alternative Dispute Resolution (ADL) is always co-opted: usually sooner.

However, in primitive societies, arbitration is rare,[36] so I will not be discussing it any further. If anarchists ever bother to think about such things, they might consider whether there’s a place for arbitration in their blueprints for the future. The more complex, hierarchic and coercive their societies may be, the better suited they would be to compulsory arbitration: bringing the state back in, on the sly. I am thinking, in particular, of anarcho-syndicalism .

In adjudication, a dispute – a “case” – is initiated by a complainant in court. In criminal cases, the complainant is the state, not a private party, but for present purposes, the difference from civil cases doesn’t matter. The court is a previously constituted, standing tribunal. Court proceedings are initiated voluntarily by a public official or a private party, but after that, although the litigants still make some choices, they are subject to preexisting rules of procedure and the decisions of the judge. They are always subject to the preexisting laws of the state.[37] Characteristic features of adjudication as an ideal stress “the use of a third party with coercive power, the usually ‘win or lose’ nature of the decision, and the tendency of the decision to focus narrowly on the immediate matter in issue as distinguished from a concern with the underlying relationship between the parties.”[38] In short: “Judges do not merely give opinions; they give orders.”[39]

In adjudication (litigation) the case is decided by a judge who doesn’t know the parties. He doesn’t care about the background of the dispute. He is not interested in repairing the relationship between the parties, if they had one. He is not supposed to consider those matters. The judge should be impartial and disinterested, deciding the cases on the basis of the parties presenting “proofs and reasoned arguments.”[40] His decision “must rest solely on the legal rules and evidence adduced at the hearing.”[41] Rules of evidence, which are more numerous and complex in the United States than in any other legal system, narrowly circumscribe the admission of evidence, especially at trial. Resolutions of cases arising from interpersonal disputes are “constrained in their scope of inquiry by rules of evidence . . . “[42] U.S. courts are designedly better, in the terminology of Donald L. Horowitz, at identifying the “historical facts” of the particular case (whodunit) than the “social facts” which might be illustrative of the general circumstances which regularly give rise to cases like the one at bar.[43]

That doesn’t mean that courts are very good at that either. Poverty is never put on trial; poor people are put on trial. But the courts, despite the title of a book by a reform-minded judge,[44] are never on trial. It isn’t difficult to show that the ideal of the rule of law, thus institutionalized, is a failure even on its own terms. Anarchists and others have shown that repeatedly.

My main topic is mediation as practiced in more or less primitive societies, and its implications for contemporary anarchism. I emphasize that mediation is voluntary. The parties choose to submit their dispute to a mediator, not for a ruling, but for help. They, or the complainant, may select the mediator, or he might be “appointed by someone in authority, [but] both principals must agree to his intervention.”[45] Mediation is not primarily concerned with enforcing rules, although, the parties may cite rules to support their positions. In mediation, unlike adjudication, there is no such thing as irrelevant or inadmissible evidence.[46] The purpose of mediation is not to identify who is to blame, although the parties will do lots of blaming. The purpose of mediation is not to enforce preexisting rules, although the parties will usually invoke rules. The purpose of mediation is rather to solve an interpersonal problem which, unresolved, will probably become a social problem.

These forms of dispute resolution I am describing are ideal types. One legal philosopher, Lon L. Fuller, insists that they should be kept distinct because each has its own “morality.” Often in reality they are not so pure (such as the Ifugao example which follows, which Fuller was accordingly unable to understand[47]). Even the distinction between voluntary and involuntary processes, which I consider so important, is often not a bright-line distinction. Power is insinuated into many relationships which are not officially or overtly coercive.[48] If consent can be a matter of degree, nonetheless, one may ask “what proportion of nonconsensuality is implied in such a power relation, and whether that degree of nonconsensuality is necessary or not, and then one may question every power relation to that extent.”[49]

One inevitable consequence of involving a third party is that a third party always has his own agenda.[50] That is not necessarily a bad thing. American arbitrators of business/business and labor/management disputes are chosen and paid by the disputants, and they might lose their business if they are perceived to be biased or –so to speak – arbitrary. Elsewhere, the third party facilitator might be a socially prominent tribal mediator who strives to build a reputation as a successful problem-solver (bringing in more mediation business -- for which he, too, is paid[51]). Or he might be an American judge looking to be reelected, or aspiring to higher office.

Undoubtedly “every process, every institution has its characteristic ways of operating; each is biased toward certain types of outcomes; each leaves its distinctive imprint on the matters it touches.”[52] Third-party dispute deciders or resolvers are usually of higher social status than the disputants.[53] That may be essential to their effectiveness: they have to be taken seriously. Obviously, mediation on these terms may not be something to be imported, as-is and unthinkingly, into a neo-anarchist society. But unless it can be imported thinkingly, into an egalitarian society which not only tolerates, but encourages excellence – and therefore a measure of inequality -- mediation will never be as effective as it could be.
III. CASE STUDIES. 
I’ll begin with examples from the ethnographic literature.
A. THE PLATEAU TONGA.[54] 
I begin with a true story about a conflict which arose among the Plateau Tonga of what is now Zambia. Traditionally they were shifting cultivators and herdsmen. In 1948, they were a dispersed, partly displaced, and rather demoralized population of farmers and herders. Europeans had taken some of their best land. At a beer party, Mr. A, who was drunk, slugged Mr. B. These men belonged to different clans and lived in different villages. Unexpectedly, and unfortunately, after several days, Mr. B died.

This was a stateless society. But there were social groups whose interests were directly affected by this homicide. The Tonga are matrilineal. For most purposes, a person’s most important affiliation is with a limited number of matrilineal relatives. This is the group which receives bridewealth when its women marry, and it’s the group which inherits most of his property when a man dies. It’s also the group that’s responsible for paying compensation for the person’s offenses, and for exacting vengeance.

The father’s matrilineal group (which, by definition, is different from the son’s), is also an interested party. It is also liable for a member’s offenses, but to a lesser extent, and it also inherits from him, although it gets a smaller share than the matrilineal kin-group. By killing Mr. B, Mr. A did an injury to Mr. B’s group. For several reasons, Mr. B’s group didn’t take vengeance on Mr. A or, if they couldn’t get at him, against one of his relatives. If it did, a blood feud would result, with back and forth killings until everybody got sick of it. Another reason for not taking vengeance is that the British-imposed court system would have arrested the avenger. Mr. A himself was in fact arrested, convicted of manslaughter, and sent to prison.[55]

But that didn’t square things between the kin groups. Mr. B’s group had lost a member and it demanded compensation.

The kin groups were intermarried. They also lived among one other. The Tonga lived in very small villages of about 100 people. Most villagers were not members of the same core kin group. But their fellow villagers were some of their friends, and they were some of the people they worked with. The villagers, as neighbors, also had an interest in a peaceful resolution of the dispute.

Before Mr. B died, the A group had made apologetic and conciliatory overtures to the B group. But after he died, all communication ceased. The matter had become too serious. This caused a lot of trouble for many people, especially if they had ties to both groups. Ordinary social life was disrupted. Even husbands and wives might stop speaking to each other, because they were often related to different, and now hostile, kin groups. Something had to be done.

Mr. C, a prominent member of A’s group, found a go-between who was related by marriage to both groups. All along, B’s group admitted that Mr. B was obviously the wrongdoer. He had a reputation as a troublemaker. Nobody was sorry when he went to prison. B’s group’s concern was how much compensation it would have to pay. The case had to end with payment of compensation. A feud was inconceivable, because so many people in each group were related to people in the other group, and the groups were intermarried. It was these cross-cutting ties that made everybody want a generally acceptable settlement. In modern societies, usually these ties don’t exist.

The anthropologist, Elizabeth Colson, doesn’t report the specifics of the settlement. Because it doesn’t matter. She wrote an article about this because she’d published a general account of Plateau Tonga society, and some of her readers just couldn’t understand how there could be anything but anarchy under a system of, well, anarchy.[56]
B. THE IFUGAO.[57] 
About 35 years earlier, the situation would have been dealt with in a somewhat different way by the Ifugao of northern Luzon. They were stateless, pagan wet-rice cultivators. And headhunters. They were anarchists too, but their society was more stratified than Tonga society. An American, Roy Barton, taught school there from 1906 to 1917. His predecessor had been speared. He learned the language and wrote a well-respected book on Ifugao law. I’ll be speaking in the present tense, what anthropologists call “the ethnographic present.” But the story is based on evidence of practices in the period before 1903, before American authority became effective in the highlands. Spanish authority had never been effective in the highlands.

Let’s assume the same situation as among the Tonga: an unintentional killing by a drunken man. Drunken brawls among young men occurred among the Ifugao too. If the killing had been intentional, the kin group of the victim would have killed the wrongdoer.[58] If they couldn’t get at the wrongdoer himself, they would kill one of his relatives. The result is a blood feud. A death for a death, until the groups get sick of it. But an unintentional killing by a drunk would usually be resolved by mediation resulting in the payment of compensation by the one kin group to the other.

The aggrieved party, or in this case one of his relatives, initiates the process. The plaintiff would recruit a go-between, known as a mankulun. The only restriction is that the mediator not be closely related to either party. The mediator would be a relatively wealthy man, usually a successful headhunter. He was preferably somebody with experience mediating disputes. He could also recruit more support from relatives and dependents than most people could do. If he arranges a settlement, he is paid a fee by the defendant, and his prestige is enhanced. And like everybody else, he wants the matter to be settled peacefully.

In theory, the defendant is free to reject mediation. In practice, the mankulun makes him an offer he can’t refuse. If the defendant won’t listen to him, “the monkalun waits until he ascends into his house, follows him, and, war-knife in hand, sits in front of him and compels him to listen.” The defendant is well aware that the mediator has used knives -- maybe this very knife -- to cut off heads. He accepts mediation.[59]

Once that happens, the parties and their relatives are forbidden to talk to each other. Whatever they have to say to each other, has to go through the mankulun, even if it has nothing to do with the dispute. I think this is very ingenious. It keeps the parties from getting into angry arguments and making matters worse. It makes it possible for the mediator to manipulate everybody for their own good. The conflict imposes a social cost on the village, because it disrupts the ordinary social relations and the economic cooperation between members of the kin groups, as it did among the Plateau Tonga. So it’s in the interest of a lot of the local people to have the case resolved. However, separation of the parties is not a typical feature of mediation in primitive societies.[60]

One group of people who especially desire a settlement is people who are related to both parties. The closest kin really have to side with their kinsman, but they don’t have to like it. But those who aren’t so closely related to one side will be severely criticized if they take sides in the dispute. They want a settlement on almost any terms.

The mediator is a go-between. But he’s not just relaying messages. He actively shapes the settlement as it eventually emerges. Mediators almost always do that. I’ll quote from Barton again, because this quotation often appears in books about the anthropology of law.

“To the end of peaceful settlement, he exhausts every art of Ifugao diplomacy. He wheedles, coaxes, flatters, threatens, drives, scolds, insinuates. He beats down the demands of the plaintiff or prosecution, and bolsters up the proposals of the defendants until a point be reached at which the two parties may compromise.” It’s part of the game that the defendant initially refuses a settlement offer. These are proud people. Even a defendant who’s obviously in the wrong is expected to be truculent for awhile. He’s saving face. These are my kind of people. In another society, “Even where a principal’s claim is very strong and the balance of bargaining power lies with him, he commonly makes some effort to show tolerance and good will by giving way to his opponent in at least some small degree.”[61]

However, if the mediator thinks that the defendant is being unreasonable for too long, he may formally withdraw from the case. For the next two weeks, the parties and their kin can’t engage in hostilities. After the truce expires, retaliation, which may include revenge killings, commences. Nobody wants that. Usually the defendant backs down. But not always. It’s possible to start over with a new mediator. But this won’t go on endlessly. In another book, Ralph Barton mentions a case where the defendant deserted his wife and refused to pay compensation to her kinsmen. He rejected the settlements negotiated by four mediators. The plaintiff’s kin then speared him. The defendant’s family didn’t do anything about that.[62]

This is not the only way the Ifugaos cope with conflicts, or fail to. A serious crime among family intimates (such as theft, or even homicide, between brothers) is likely to go unpunished. Disputes are between, not within groups. A group can’t punish itself or claim compensation from itself. This is also the situation in some other primitive societies. But it is also true that in legally ordered state societies, law is least effective in regulating intimate relationships, those among people with the least “relational difference.”[63]

The Ifugao mediation procedure which I’ve described is also increasingly inactive as the relational difference among the disputants increases beyond local, more or less face to face social networks so as to implicate people who are more distant socially and geographically. Ralph Barton described the Ifugaos – who were not an especially peaceable people – as occupying concentric “war zones” radiating outwards. As disputes crossed the borders of zones, they became more serious, and more likely to be resolved by violence. In the outermost zone, the word “dispute” hardly applies. There, anybody you don’t know is an enemy, to be killed on sight. There is no doubt that primitive societies in general have often failed to establish mechanisms for the resolution of intergroup conflicts the more closely these approximate war.

But again, this is where states have also conspicuously failed, despite the United Nations, “international law,” etc. They often lack the common ground, the middle ground on which to base resolutions of disputes. We are at our worst at solving our problems when we are either too close, or too far apart. “The relationship between law and relational distance is curvilinear”: “Law is inactive among intimates, increasing as the distance between people increases but decreasing as this reaches a point at which people live in entirely separate worlds.”[64] “This double conception of morality,” wrote Kropotkin, in tranquil late Victorian England, “passes through the whole evolution of mankind, and maintains itself now.” He added that if Europeans had in some measure “extended our ideas of solidarity – in theory at least – over the nation, and partly over other nations as well -- we have lessened the bonds of solidarity within our own nations, and even within our own families.”[65] In 1914, like many other thoughtful people, he was shocked to discover how tenuous international solidarity really was.
IV. MULTIPLEX RELATIONSHIPS. 
Now I will get a bit theoretical. There’s something about these disputes which makes them different from many disputes in modern societies. In a modern urban society, in a dispute there’s usually only one social relation between the parties. Each party plays a single role. Usually, for instance, your landlord doesn’t also know you from church or at work. Your employer isn’t your relative, except in the Philippines. Your landlord is not your friend. The anthropologist Max Gluckman called these relationships, simplex relationships.[66] American suburbanites, for example, share few ties, and “even while they exist, most suburban relationships encompass only a few strands of people’s lives.”[67]

But in primitive societies, which are anarchist societies, if you get into a dispute with someone, he might be playing multiple roles in your life. You have a multiplex relationship. Someone may be your brother in law, your creditor, your workmate and your neighbor. This is someone you probably encounter often in your everyday life. These multiple roles may multiply occasions for conflict. But they also motivate both of you resolve the conflict, because all these relationships taken together are probably more important than whatever the dispute is about. And there are typically a lot of other people who have an interest in a peaceful settlement. This is what Gluckman calls a multiplex relationship. He also argued that the more activities the disputants share, the more likely is it for the dispute to be handled in a more conciliatory than authoritative fashion.[68]

There’s a seeming paradox here. In complex societies, simplex relationships predominate. In simpler societies, multiplex relationships prevail. In Tonga and in Ifugao country, there were a lot of cross-links. There were many people with ties to both sides. And there was no state to impose law and order. Instead, the social organization provided very powerful inducements to make peace.
V. FORMS OF DISPUTE RESOLUTION 
What’s a dispute? I’ll adopt a definition used by some (not all) social scientists. A dispute begins with a grievance. Someone feels she has been wronged. She may complain to the wrongdoer. They might resolve the matter. Up to this point, it’s been a completely private matter. But if they don’t agree, and the victim goes public with the matter, then there’s a dispute. Depending on the society, going public might mean calling the police, filing a lawsuit, or just complaining to people you know.

Negotiation is a two-party, bilateral form of dispute resolution. It probably exists everywhere. But, it isn’t the solution to every problem. A dyad can be deadlocked. Very often, as we saw, the involvement of a third party is helpful. My main objective tonight is to contrast mediation with adjudication. My focus is mediation. Mediation is appropriate to anarchist societies. You find adjudication usually in state societies.

I will define mediation as a disputing process which is, above all, voluntary. It’s one where the parties choose to submit a dispute to a mediator, not for a decision, but for help. It’s not primarily concerned with enforcing rules, although, the parties may invoke rules. The mediator’s purpose isn’t to identify somebody to blame, although the parties will do lots of blaming. The purpose is to solve a problem. This is an ideal type. Ifugao mediation isn’t quite pure, because it isn’t commenced in a purely voluntary way. But it’s much purer than what was later attempted in the United States.

I will define adjudication as when a dispute -- a case -- is initiated by a grievant in a court. A court is a permanent, preexisting tribunal. It’s compulsory. Cases are decided by a judge who doesn’t know the parties. He isn’t interested in repairing the relationship between the parties, if they have one. He doesn’t care what the background of the dispute might be. He’s not supposed to consider those things. He decides the case according to the laws of the state. Usually, if the case goes to trial, the judgment is that someone is “guilty” or not guilty of a crime, or that someone is or is not “at fault” in a civil case. Usually, one party wins and the other party loses. In mediation there aren’t supposed to be any winners or losers.

That’s the ideal of adjudication. I could criticize it as a description of the American legal system, and, I suspect, every legal system. Adjudication doesn’t even live up to its own ideal. But I don’t even like the ideal version. Instead, I want to discuss what can happen when mediation is inserted into an adjudication system, supposedly as a legal reform.
VI. THE POLITICS OF INFORMAL JUSTICE. A. Solutions in Search of Problems 
In the 1960s, there was a tremendous amount of social and political conflict in the United States. Black people, women, poor people, students, prisoners, radicals and other people made demands on American society. By my definition, these were “disputes.” The courts were recognizing many new rights. Alarmed lawyers spoke of a “rights revolution.”

Now how did the legal establishment and the college professors react to this? They decided that the courts had heavy caseloads. The way to reduce their caseloads was by somehow preventing people from taking their supposedly minor disputes to court. As a point of fact, there is no evidence that most courts had heavy caseloads.[69] Many lawsuits are filed, but few of them come to trial. Americans mostly go out of their way not to initiate litigation.

So, just when the downtrodden started to claim rights through adjudication, the legal establishment decided that we needed new, informal, ways of rapidly processing the minor disputes of minor people.

There was nothing new about this ploy. 50 years before, “small claims court” was created to decide cases which were too small for lawyers to bother with. It was supposed to provide fast, inexpensive justice, without a lot of legal technicalities, usually without the involvement of lawyers. They called the small claims court the “people’s court.” The plaintiffs were supposed to be the humble people. But small claims court was really an eviction service for landlords and a collection agency for ghetto businesses. The people who were supposed to be the plaintiffs were usually the defendants.

So, in the 1980s, Richard Danzig, a scholar from the RAND Corporation,[70] proposed a new conflict resolution mechanism. He called for a “complementary, decentralized criminal justice system.” By “complementary,” he meant that it was a supplement to the judicial system, not a replacement for it. He said that the new structures shouldn’t be subordinated to the judicial system. But how could the systems co-exist unless one system was subordinated to the other? One or the other has to decide which system has jurisdiction over which cases. Obviously the courts would make that decision, because that’s where cases start.

Danzig’s model was the system employed by the Kpelle in Liberia. [71] He called it a moot. He got this from an anthropologist named James L. Gibbs, Jr.[72] The word refers to Anglo-Saxon assemblies whose composition is somewhat uncertain and whose procedures are totally unknown.[73] Gibbs Jr. described a relatively informal proceeding which was attended by the kinsmen and neighbors of the parties. The problem is usually a domestic issue. The assembly is held at the home of the complainant: home court advantage. Anybody can show up for it.

The complainant appoints the so-called mediator, who is a socially important relative of his. That introduces bias right at the start. Apparently the procedure is compulsory for the defendant. The parties testify. They can cross-examine each other. They can cross-examine witnesses. A party might have some respected or articulate supporter speak for him. I’d call that person a lawyer.

Anybody can speak, but the mediator can impose a token fine on somebody who, and I quote, “speaks out of turn.” (Meaning, standing for a round of drinks.) The mediator also says what he thinks about the case. Then he “expresses the consensus of the group.” But he doesn’t call for a vote. The consensus is whatever he says it is. The party who is mainly at fault is then required to formally apologize by providing token gifts to the wronged person. Then he has to provide beer or rum for everyone present. This isn’t mediation. It’s adjudication with a biased judge who has more control over the temporary assembly than an American judge has over a temporary jury. It’s court TV that isn’t filmed.

There is nothing resembling a moot in, for example, American suburbia.[74] How do you approximate this institution in a modern city? Here’s an example from Danzig himself. Suppose that there’s a juvenile loitering around outside a store:

“If the complaint [to the police] were replaced by a moot discussion, to which the teenager brought his friends, the shopkeeper and his associates (including his family, other shopkeepers, his employes), and the police officers working with juveniles, there would be a fair chance for the kind of interchange which has proven valuable when staged as a one-event ‘retreat’ in other communities.”[75]

If I were the teenager, I’d rather be arrested. Most of those other people have absolutely no reason to waste their time on a trivial problem that doesn’t concern them. Yet these ideas would inspire, or justify anyway, the formation of Federally-funded Neighborhood Justice Centers, which don’t even resemble Danzig’s idea of a moot, much less Gibbs’ idea of a moot.

Their boosters proudly recounted: “Unlike small claims court and housing court, these programs are not watered-down versions of real courts. Their roots are not in Anglo-American jurisprudence, but in the African moots, in socialist comrades courts, in psychotherapy and in labor mediation.”[76] In point of fact, NJC mediation cases mostly originated as criminal prosecutions in ordinary American criminal courts. The reference to socialist (meaning: Communist) comrades’ courts is hardly reassuring. They were coercive arms of authoritarian states. And whatever else they accomplished in the way of dispute resolution, their highest priority was always state security.[77] These courts have by new been normalized, as the Russian, Chinese, and Cuban regimes have reconciled with capitalism.

Originally, the establishment wanted alternatives to adjudication – for other people. It wanted to limit access to the courts. The “litigation explosion” quickly became a cliché. The courts were supposedly swamped, mostly by the little people with their little problems. Surely alternate dispute resolution (ADR) was the answer. The core ADR nostrum was mediation.

A social science theory got into the picture. In the late 1960s, there was a famous study, by the Vera Institute, of the processing of felony cases in New York City. The politicians and the newspaper editors were concerned about what they called the “deterioration” of these cases.[78] This just means that very few cases went to trial. Look at what’s happening! First the problem was supposed to be too many cases. Now the problem was not enough cases. Somehow, it was concluded that these problems had the same solution.

The study made the genuinely startling discovery that most felony arrests involved people in some sort of prior relationship. Felonies are the serious crimes in Anglo-American law, such as manslaughter, which is what Mr. A was convicted of. For rape, 83% of arrests involved prior relationships. For homicide, it was 50%. Felonious assault: 69%. Even some property crimes fit the picture: 36% of robberies, and 39% of burglaries. These are the cases that deteriorate. Often the complainant and the defendant reconciled, because of their relationship. Or witnesses didn’t show up for preliminary hearings. A complainant might get somebody arrested, not to get him prosecuted, but just to harass him for his bad behavior.

Now these continuing relationships weren’t usually multiplex relationships. But they resemble them in one very important way. To the disputants, their relationship is often more important than their current dispute.

So, some academics therefore proposed that mediation was the best way to deal with prior relationships cases. After all, in the anthropological literature, offenses usually involved people in relationships, or at least knew each other. So, let’s us mediate prior relationship cases too. So said the U.S. Department of Justice, conservative judges, several of the more intellectual members of the legal elite, and some quasi-scholars at think tanks. All the new mediation agencies focused on prior relationship cases.
B. Neighborhood Justice Centers 
In the early 1970s, the call for ADL went out from no less than Warren Burger, Chief Justice of the U.S. Supreme Court. Americans, he declaimed, were too litigious, and so there was too much litigation. They were wasting the precious time of judges (but, that’s what we pay them for). The most powerful judge and lawyer in the United States – in the world! -- repeatedly denounced judges and lawyers: but “[t]he concerns were not with justice, but with harmonious relations, with community, with removing ‘garbage cases’ from the courts. Nonjudicial means were suggested as a means of dispute handling.”[79]

This was a neat trick. The rhetoric of the left – peace, love, community, and harmony – was turned against it. And that worked, at least to the extent that, although there was no popular demand or support for ADL, neither was there any popular opposition to it. United in support of the federal Dispute Resolution Act were, among others, “the National Chambers of Commerce and Ralph Nader’s consumer advocates; the Conference of Chief Justices and 1960s-style community activist groups; and the American Bar Association and vociferous critics of professionalism.”[80]

The U.S. Department of Justice financed three pilot programs in the late 1970s. These agencies were called Neighborhood Justice Centers, NJCs. This was not in response to any grass-roots popular movement for court reform. It was originated by the national government in response to proposals by legal and judicial elites.[81] There was no concern for rights or due process, only for smoothing over conflict.[82]

The claims on behalf of the as yet nonexistent NJCs were extravagant. They were supposed to do all sorts of great things. Among other things:
 

to save time and money;
 


to reduce court caseloads;
 


to get to the social “roots” of everyday disputes;
 


to foster “community” in local neighborhoods;
 


to make people feel better about the justice system.
 
 
They did none of these things.

1. They didn’t save any time or money. They didn’t save time, because mediation involved lots of meetings, and it took longer than court processing, whereas most cases deteriorate anyway before much time passes. They didn’t save money either. Where there’s any evidence, as for Dorchester, mediation was two or three times as expensive as adjudication.[83] A later, multi-year, multi-million dollar study concluded that there were no cost savings or time savings when mediation, early neutral evaluation, and other devices were used after legal proceedings commenced.[84] As late as 2005, there was no evidence that mediation was cost-effective.[85]

2. They didn’t reduce judicial caseloads very much. Only a small number of cases went to mediation. And many of them came back to court when mediation failed. The vast majority of cases, civil and criminal, are already resolved without trial or mediation. Anyway, if courts are such a great idea, why is it so important to keep some people out of them? If mediation is such a great idea, why not mediate almost everything, as is done in many primitive societies?

3. Mediation didn’t promote community. Neighborhood Justice Centers didn’t grow out of communities. They were inserted into them. Mediators were mostly strangers from outside the community, of higher social status and often of a different race (i.e., they were mostly white, unlike most of the disputants).[86] Richard Danzig assumed a degree of social solidarity which just doesn’t exist in impoverished urban slums, or even in many other areas, such as suburbia.

In the Tonga, Ifugao and Kpelle examples, disputants came from villages occupied by several hundred, mostly interrelated people. Everybody knew everybody else, in person or by reputation. You rarely find that now in urban (or suburban) areas of the United States: “In contemporary mediation centers in the United States, few if any of these features of mediation [as practiced in “small-scale societies”] will be found.”[87] To approximate mediation in primitive societies, NJCs “must serve very small populations rather than districts containing several thousand residents who do not know one another nor expect to deal with one another in the future.”[88] In Kansas City, the NJC was not located in a neighborhood with a sense of solidarity and neighborliness. The “target population” (a revealing phrase) was the inhabitants of a police patrol area, approximately 53,000 people.[89]

The NJCs served so-called “neighborhoods” of tens of thousands of people. Most of their residents knew very few of the other residents. And most of the mediators weren’t from the neighborhood they worked in.[90] A Kansas City prosecutor identified the targets: “poor white trash,” not the deserving poor.[91] The parties didn’t choose the mediator. That isn’t, strictly speaking, a requirement for mediation, but it’s usually how it’s done in primitive societies where mediation is more successful. Nor did the disputants have to approve the mediator, who was simply assigned to their case. (Actually, it was usually several mediators.) That is a requirement for mediation.

In a large, complex, socially differentiated society, where would mediation work best? It would work best in stable, homogenous communities of civic-minded people. In other words, rich white neighborhoods or suburbs. A gated community would be ideal. In Boston, they put the NJC in Dorchester, where people are working class or poor or both. They should have put it in, for example, Brookline, which is a wealthy Jewish suburb: a much more homogeneous community than Dorchester. But for several reasons, they didn’t.

One reason is that the unstated purpose of the scheme was to pacify the poor. The affluent don’t need to be pacified. A related reason is that people in Brookline are satisfied with the regular court system. The law functions to serve the interests of their kind of people. They are mostly businessmen, landlords and professionals. In Brookline, mediation would be a solution without a problem. In Dorchester, there’s a problem without a solution.

This isn’t just speculation on my part. An NJC was set up in Suffolk County, New York City suburbs which, like Brookline, are affluent, white, and mostly Jewish. 40% of the cases were not resolved, usually because the defendant wouldn’t participate. But that was a higher success rate than in the other NJC’s.[92]

I’ll postpone Point Four, about how satisfying the experience was, for a little later.

You will recall that Danzig wanted a “complementary” system. What usually happened is that the courts used mediation to try to reduce their caseloads. (Caseloads don’t have to be high for judges and prosecutors to wish they were even lower and reduce their workload.) Prosecutors had to agree each referral. Prosecutors often agreed to reduce their caseloads by allowing what they consider “garbage cases” to go to mediation. These were cases where they were not sure they would win, or the cases weren’t worth their trouble. Most of these cases would never have gone to trial.[93]

As one prosecutor explained: “Neighborhood justice is really handy because it is like a garbage dump: they will take and deal with cases which we simply are not set up to handle. I just like them because they are handy. I wish I could get rid of more garbage that way.”[94]


 So mediation was a way to widen the field of social control, which is contrary to what some of its proponents expected.[95] NJC advocates fancied that mediation would somehow facilitate de-legalization. But systems of informal justice generally widen the net of social control.[96]

Usually these programs made some provision for people to bring in their own disputes for mediation, bypassing the court. But people didn’t do that. In Dorchester, there were eight walk-ins in two years. In court-ordered, prosecutor-approved mediation, mediators told the parties that if mediation failed, the case would go back to court, and the judge would be unhappy. The judge sent them to mediation because he never wanted to see them again. If they came back, the defendant would be viewed as uncooperative and unreasonable. The mediators were threatening the defendant.[97] This is not a voluntary process.

NJCs were new, so, nobody had heard of them. The NJC in Los Angeles had an aggressive outreach program. Over 50% of the cases were walk-ins. Another one-third were referrals by courts or the police. The mediators handled 50 cases a month, which is a very small number, in a city of millions. I count it as success if the parties reach a mediated agreement and comply with it. I consider it a failure if the case doesn’t lead to a mediated agreement, or if that agreement isn’t followed. Measured in this way, there were maybe 1,150 successes and 2,850 failures.[98]

I say “maybe” because the statistics are presented in misleading ways. The investigators were advocates for NJCs. But they report that the court-referred cases had an 82% success rate, where the genuinely voluntary cases had a 14-36% success rate. Government coercion makes a big difference.

What if an NJC accepted only walk-ins? I know of only one program like that: the San Francisco Community Boards. It was also unusual in that several of these Boards served somewhat smaller neighborhoods than is usual. That’s where mediation works best, in theory. But their populations ranged from 17, 117 to 105,592.[99] I lived in the biggest neighborhood, Bernal Heights, for two years. I never heard of its Community Board, although I had some neighbor conflicts, including one lawsuit. All the Boards processed only 365 cases a year, in a city of 640,000 people. [100] The cost per referral was $750, as compared with $350 in Dorchester.[101]

There were few cases, but many mediators: at any one time, 350-400 enthusiastic volunteers – usually more mediators than cases! They got a lot of satisfaction out of mediation, which often served as “a vehicle for personal growth” – for themselves.[102] That’s very California. Only 11% of their cases came from court referrals, possibly reducing court caseloads by a few cases. But mediation was supposed to reduce caseloads substantially. It had almost no effect on caseloads. It never does. In Atlanta, for instance, the NJC received most of its cases from the courts (nearly 50% were referred by court clerks, and almost 25% by judges). But it processed, at most, 2% as many cases as the lower trial courts.[103]

Community Boards are also exceptional in another, ironic way. They rarely deal with prior-relationship cases.[104] That’s probably why they are relatively successful.

The fundamental reason why studies claiming success for mediation can’t be substantiated is that there is no control group. We know that judges and prosecutors don’t randomly assign some cases to adjudication and others to mediation. The garbage cases go to mediation. We’d like to know what would happen if all cases remained in court. Everywhere, most cases are dismissed before trial. One of my Berkeley professors studied two lower trial courts in Connecticut. Those are the courts with jurisdiction over misdemeanors, which are the less serious crimes. In a 2-month period, no cases went to trial. [105] Trials are rare, and increasingly so, in state and Federal courts.[106]

The original three NJCs were financed by the U.S. Department of Justice. Malcolm M. Feeley writes: “A proposal to treat these experimental programs as true experiments and randomly assign would-be clients or leave them to their own devices was explicitly and firmly rejected by the Department of Justice.”[107] I have read only one study of a court which did randomly assign some of the cases to the NJC. That was in Brooklyn, New York – the study was privately funded by the Vera Institute of Justice (the “continuing relationships” people) -- and it dealt with felony cases, as had the Institute’s influential study of arrest “deterioration,” Felony Arrests.

In the control group, 70% of cases were dismissed, or they were adjourned in contemplation of dismissal. In the latter situation, the case is postponed for 6 months, and if the defendant hasn’t gotten arrested again, the case is dismissed.[108] That once happened to me.[109] 3% of defendants were sentenced to jail terms, which means one year or less, although they were arrested for felonies, which means imprisonment for more than a year. Their charges were reduced. Only 1% were referred to the grand jury, which decides whether there should be a felony prosecution. Since the grand jury does not always indict (although it usually does), that means that less than 1% of felony arrests led to felony trials. Fewer still led to convictions, although I assume that most trials resulted in convictions.

4. I return to Point Four (satisfaction). In the NJC group, only 56% of the cases were mediated. In the other cases, the victim or the defendant or both didn’t show up. Where mediation led to an agreement, the participants reported higher satisfaction with the system than for the court group, but the difference was not too great. These reports of high satisfaction are worthless because they are based only on clients who completed the mediation process. They ignore disputants who decided at some point not to participate.[110] In Brooklyn, where there was random assignment and a control group, mediation made some people feel better. But “there was little evidence that mediation was more effective than court adjudication in preventing recidivism during the four-month follow-up period.”[111]

I have no objection to a process that makes people feel better, unless they are being played. But there was little evidence that mediation had fully or finally resolved the problems between the parties. This was measured by how often new problems were reported by the plaintiff, by the frequency of their calling the police again, and by arrests of either party for a crime committed against the other party. There was no significant difference between the mediation group and the court group.[112] Although there are studies of how participants felt, I know of only one study of whether they perceived the process as just or fair. In Brooklyn, 88% thought that their mediation was fair, compared to 76% who thought their adjudication was fair: not a big difference. And even that is after more than 70% of the cases had been dismissed.[113] Complainants are never asked if they feel the dismissal of their cases was fair. The answer is obvious.

The final irony of the NJC debacle is this. Mediation was supposed to be especially effective in prior-relationship cases. That was their main selling point. But mediation is least effective in property disputes and in disputes arising from longstanding relationships.[114]
C. The Prior History of Informal Justice in America 
The NJC “movement” – if an elite-initiated, state-controlled phenomenon can be called a movement – was not the first of its kind. It sought alternatives to the regular court system. It sought procedural informality. It sought to individualize justice. It sought non-punitive dispositions which were conciliatory, rehabilitative, or even therapeutic. It sought to get to the social “roots” of interpersonal conflicts.

Most of these goals and methods were also among the goals and methods of the Progressive-era juvenile-court movement, which was supposed to humanize the official treatment of children who were causing trouble and committing crimes. These troubled or troublesome children received a new social identity: they were “juvenile delinquents.”[115] These youths would be helped, and healed, by a fatherly juvenile court judge, by social workers, and by “diversion” out of the regular criminal justice system and prisons into custodial facilities tailored to their needs. The juvenile justice system is now almost universally regarded as a total failure.[116] And now, there are even proposals to combine these failures! Mediation for juvenile delinquents![117] Actually, that would be something like Richard Danzig’s absurd example, the loitering juvenile.

Yet, the informal-justice reformers soldiered on. Their next reform was small-claims courts:

The Small Claims Court movement has taken as its premise that small cases are simple cases and that therefore a pared-down judicial procedure is what is called for. Next to the juvenile court, there has probably been no legal institution that was more ballyhooed as a great legal innovation. Yet the evidence now seems so overwhelming that the Small Claims Court has failed its original purpose; that the individuals for whom it was designed have turned out to be its victims.[118]

One of the assumptions there was that “small” cases are simple cases which do not require much judicial time or expertize. This assumption is often false.[119] A seemingly simple case such as a landlord’s lawsuit to evict a tenant for nonpayment of rent may implicate a complex body of law – if the law were taken seriously. Small claims courts often have jurisdiction over these summary eviction cases. But “the evidence now seems overwhelming that the Small Claims Court has failed its original purpose; that the individuals for whom it was designed have become its victims.”[120] Small claims court is an eviction service for slumlords and a collection agency for ghetto businesses. Nonetheless, small-claims courts have been institutionalized everywhere. Once that happens, it no longer matters whether the court serves its original purpose, or any purpose. It always serves power and the servants of power.

A decade before the NJC movement, another court reform scheme, pretrial diversion, had some of the same goals as the NJC, with similar rhetoric and rationale. But diversion programs rarely succeeded.[121] They were optional for courts, and prosecutors had to consent to diversion. As later with the NJCs, “many prosecutors came to regard diversion as an alternative penalty for marginal offenders.”[122] What Feeley wrote in 1982 proved to be prophetic: “What pretrial diversion was to court reform in the1970s, neighborhood justice or dispute settlement centers are becoming in the 1980s. They are the new cure-all.”[123] Generally, he writes, “criminal justice policy is often characterized by a preoccupation with short-term outcomes and – all too often – with gimmickry.”[124]

As far as I can tell, the NJC movement as such is extinct. Its “possible demise” – and the reasons for it – were anticipated as early as 1982.[125] Something similar is now going on here and there, under other names, such as “community mediation centers.” But in The Handbook of Dispute Resolution, 546 pages, published in 2005, there is only one sentence on neighborhood dispute resolution – in the article on “Roots and Inspirations.”[126] NJCs are history.

I’ve come across self-congratulatory accounts of two mediation centers which, as of 2013, were still in business.[127] One (the only one) in Philadelphia, is operated by Roman Catholic nuns, and is described as a “neighborhood justice center.” The other (also the only one there) is in the Borough of Queens, New York City. Despite having “community” in their names, these centers each service a catchment area of over three million people. Both get most of their cases from court referrals or other government referrals. The center in Queens annually receives 1,500 cases from courts and 500 walk-ins, which is the highest proportion of walk-ins I know of anywhere, but 75% are still involuntary referrals. Undoubtedly some people walk in to preempt prosecution or litigation. Keeping even 2,000 cases out of the courts in Queens would have a very small impact on court caseloads, even if we didn’t know what the author doesn’t tell us: that many cases would not have gone to trial, and many mediated cases return to court later. In Philadelphia, only 30% of referrals were mediated at all, and surely these were not all success stories. But the author of the article on the Philadelphia center is right about one thing: “Conflict resolution is a growth industry.”[128]

Now there is a new cure-all: “Restorative Justice” (RJ). Not to keep you in suspense, I will later conclude that, what pretrial diversion was to court reform in the 1970s, and what neighborhood justice centers were to court reform in the 1980s, restorative justice is since the 1990s. If a new quack panacea has come along even more recently, I haven’t heard of it yet.
VII. CONCLUSION FOR REFORMISTS 
I conclude that in the short term, court-ordered mediation isn’t much better, and maybe isn’t any better, than adjudication is in prior relationship cases. It seems still more clear that, over a longer period, it isn’t better at all. Mediation is probably keeping some cases from going to court where the defendant might do better in adjudication. In courts, you have some rights (although the rights of victims as such are nonexistent or minimal, and rarely exercised[129]). In mediation, you have no rights, and no lawyer. But you get a great big hug. And so does the mediator.

The most common way to resolve chronic conflict in a relationship in an urban society is to end the relationship, despite the costs and hardships which may ensue.[130] Curiously, that’s also the most common solution in the band societies of hunter-gatherers. Foragers don’t remain for long in one place anyway. Individuals move away. Or, the group splits and part of it moves away. But this isn’t always easy to do in a modern urban society, where people are burdened with jobs, leases, mortgages, etc.

I promised to provide two lessons. My lesson to legal reformers is: disputing processes which work in primitive societies won’t usually work in modern societies: “It may be difficult or impossible to transplant a mode of conflict management between socially different settings.” [131] The form -- mediation for instance – looks about the same. But the social content and the social context are completely different. This is equally true of the next reform to come along, Restorative Justice.

There are drastic differences between primitive and modern societies. In primitive societies, individuals are embedded in groups. Conflicts between individuals almost always directly implicate the groups they belong to.[132] There are usually some people with their own interests at stake who actively involve themselves in resolving the problem. The dispute is really between groups, and so is the mediation. In the NJCs, a dispute was dealt with as a conflict between two individuals. The Centers usually refused to bring in third parties. Probably that wasn’t feasible. But that is only to say that NJC mediation wasn’t feasible.

Another drastic difference between primitive and modern societies is that all primitive anarchist societies are more egalitarian than all modern state societies. The very existence of the state establishes a huge inequality. The criminal law treats certain disputes as between the state and an individual accused of crime. No matter how many rights you give the defendant, the state always has more power. And for many years, American courts have been reducing the rights of those suspected or accused of crime.[133] The state decides whether to respect those rights, and the police, the prosecutor, and the judge are all part of the state. I mentioned that the prosecutor had a veto on sending cases to mediation. The prosecutor never participates in mediation.

These state societies are also class societies. The state always upholds social hierarchy. The state is a social hierarchy. But some of the most important personal and interpersonal problems are rooted in the economy and the social structure. The parties are often unequal in wealth and power. Tenants and landlords, husbands and wives, businesses and consumers, bosses and workers -- they’re usually not equal. Pretending that they’re equal doesn’t equalize them. People who are unequal before they enter the legal system will still be unequal when they leave it.[134] But maybe the weaker party got a warm fuzzy feeling from the nice mediator listening to her problems. She might feel better for awhile. It doesn’t mean that she received justice. At best, for awhile, she may just think she did. But there is no evidence even of that.

Justice is not, for me, the highest social value. Mine is freedom. I am all for justice, but the conditions required for freedom take priority. No kind of Alternate Dispute Resolution even purports to enhance freedom. And I doubt that ADR delivers justice any more than does traditional adjudication, which itself is far from living up to the promise of – these words are inscribed on the U.S. Supreme Court building – equal justice under law.
VIII. THE INCOMPLETE ANARCHIST CRITIQUE OF CRIMINAL LAW. 
Anarchists have a lot of excuses for their unpopularity. They’ve suffered military and police repression. In the newspapers, as in the history books, they’re either lied about or ignored. They get very resentful about the stereotype of the bomb-throwing anarchist. Some people are rude to them. Others mock them. It’s so unfair. Bombing-throwing? We stopped doing that weeks ago. (Except in Athens. I’ve seen videos.)

However, even if anarchists don’t throw bombs, some people do. Even fair-minded people reasonably ask: if there’s no state, who will protect us from aggressors and predators? The article I first discussed, about the Plateau Tonga, was written for the express purpose of answering that question.

The traditional anarchist answer is obviously inadequate. The anarchists say that by abolishing private property, we eliminate almost all reasons for people to quarrel. My examples -- the Plateau Tonga, the Ifugao, and the Kpelle -- refute that argument. The vast majority of cases in the Kpelle moot, for instance, involved conjugal disputes and rights over women.[135] There are primitive anarchist societies, the hunter-gatherers, which have even less property. The Bushmen, for instance, were until recently, to put it bluntly, communists.[136] They rarely quarreled over property, because they hardly had any. But they did quarrel. Their homicide rate in the 1960s was even higher than the American homicide rate in the 1960s.[137] Peter Kropotkin, in the 1890s, praised the Bushmen as friendly, benevolent and generous: they “used to hunt in common, and divided the spoil without quarreling; . . . “[138] Food sharing is an aspect of the “generalized reciprocity” which is a universal feature of hunter-gatherer society.[139] The Bushmen worked cooperatively and shared food communally. But Kropotkin was mistaken to assume that, consequently, they never quarreled. Work and food are not the only things which people quarrel about. It is the same mistake Kropotkin made about future communist anarchist society.

Kropotkin characterized the Papuans, also, as “primitive communists.”[140] They are of course also anarchists. But in at least one Papuan society, a dispute over a pig can escalate into a war.[141] Communism + anarchy ≠ perpetual peace.

Among societies such as the Plateau Tonga and the Ifugaos, the possibility of feud – interminable mutual retaliation – was recognized, feared, but not always avoided. Some primitive societies made little effort to avoid it. However, Kropotkin, as had Engels, was correct to say that the specter of eternal feud has been exaggerated. Eventually feuds are composed,[142] or else they simply wane. But he was wrong to blame feuds on “superstition,” specifically, witchcraft.[143] This is a quaint 19
