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Justice is a multifaceted concept, and thus perhaps a cumbersome one to negate with one stroke of the pen. One might say that justice has a discrete, defined institutional existence, in Euro/American states generally referred to as criminal justice, as well as a popular, informal existence in public opinion and the values claimed by social movements — social justice. These two aspects are subject to different forms of contestation, change, and formulation, but generally when they are not in agreement there is cause for social conflict, and social movements attempt to influence the forms of institutional justice as much as agents of institutional justice attempt to influence public opinion of what constitutes justice. I argue that justice as a concept unifying both its social and institutional aspects has certain common characteristics that can be identified through comparison to non-Western structures of restorative justice, and through contrast with systems of conflict resolution that do not qualify as justice systems. Furthermore I argue that the habit of social movements to claim social justice as a value and to enter into dialogue or the logic of demands with the institutions of criminal justice is a key element that allows the state to intervene in and control these social movements. Then I provide a personal anecdote that illustrates some of the contradictions and power relations in the practice of justice.

I make these arguments from the perspective of an anarchist, a university dropout, and an ex-prisoner. In other words, I am attempting to intervene in academic discourse from the outside, and speaking about justice not from the vantage of an elite social actor positioned to make policy suggestions, but from the vantage of someone who is policed by these justice policies on a daily basis. Though, given the audience, I defer as much as I can to the style vogue in academic circles, some readers may be perturbed by a breach of etiquette within these pages. One is a matter of sources. I may or may not have disguised this fact well: in case I have not I will come out and admit that I have not comprehensively read the literature on justice, social or criminal. I personally question the validity of the tradition of literature, although I can see its advantages. I provide citation where I can, while elsewhere I simply express what I have puzzled out for myself, unsure whether that particular point has already been argued or refuted in the literature.

Too often the literature constitutes a closed circuit or feedback loop with only selective and highly managed input from people who have directly experienced imprisonment, probation, judgment, or whose friends and family have experienced the same. I have been to prison, several friends of mine are imprisoned or otherwise held hostage by the justice system, and I dedicate my life to fighting the state, with the express goal of razing all courthouses and prisons to the ground. In the course of this struggle I have accumulated experiences and information, and most of all a perspective or an affective reality, that is embarrassingly absent in the literature on justice. In this article I have dealt with the literature that has actually made itself relevant to the social movements with which I participate. The rest, I ignore. Not out of lack of interest, but lack of time. I know of no one who is able to live fully in both the world of literature and the world of action, however much those who belong to the former protest against this dichotomy. I have chosen to participate in social struggles rather than study them, and this participation frequently requires me to communicate with those outside as much as inside the struggle, hence the writing of this article.

Another possible breach is a matter of generalization. Perhaps some of the most obvious generalizations in these pages are expressed in the critique of academic discourse. Particularly when I have made past criticisms of that constellation of institutions called somewhat romantically “the academy,” members thereof have without fail demanded that I enter a logic of particularization and compartmentalization. Your critique, stated thus, is unfair. To what discipline are you referring? To which individuals? How do you define “recuperation”? On the one hand, this is a fair response. On the other hand, it is the discursive defense typical of all elite institutions engaged in the softer areas of counterinsurgency. The mass media, with their fair share of progressive, sympathetic, and humanitarian functionaries, operate with the exact same logic, especially in periods of social rebellion. Everything must be particularized, everything must be compartmentalized, everything must be defined. Segregated social actors must not be allowed to meet, the boundaries that separate them not allowed to blur. The parallels of this discursive framework to the alienation constantly reproduced by capitalism are obvious. In any case, with or without valid arguments, people in the street and people in prison know instinctively and from experience that academics are not their allies. Rather than demanding what precisely is meant by this or teasing out exceptions that challenge the rule, those academics who do not see themselves as recuperators and vivisectors of social movements would better ask themselves why such a sweeping generalization is so commonly applied to them.

For my part, I am attempting in good faith to communicate with members of an institution I believe needs to be utterly destroyed, as much as the prisons do, because of all the good people I personally know who dedicate themselves to this institution.
  
* * *

In academic discourse and the literature of the social movements there is no shortage of critiques of the justice system. At the radical end of the spectrum we can find well reasoned, clearheaded calls for the abolition of its more obviously violent institutions — the police (e.g. Williams, 2004) and the prisons (e.g. Mathiesen, 1974, or Bissonette, 2008), and we also find plenty of analysis of the law itself as an elite tool (e.g. Thomson, 1975). Yet, just as the mass media may report individual cases of police and prison abuse but never spread a generalized critique of these institutions (which should be distinguished from the periodic calls to modernize them[1]), social critics may target these institutions but rarely question the practice and the concept that lie behind them: that of justice. On the contrary, people who speak out and people who act out against the great social harm perpetrated by these institutions often do so in the name of justice. These advocates of justice include anarchist academics such as Noam Chomsky, who often calls for the enforcement of international law, to the annual masses of protesters whose signs and banners demand justice for Mumia, justice for Palestine. In these cases they are either calling for the existing judicial framework to change its mind — as Mumia has already gone to trial, and the UN has already deliberated and decided to partition Palestine; or they are imagining a new judicial framework that will be structurally better equipped to dispense desirable outcomes.

But desirable to whom? The police unions are quite happy with Mumia’s verdict, and world leaders and Judeo-Christian religious organizations are satisfied with the just outcomes west of the Jordan. This follows a general pattern: the definition of criminality, the structuration of justice, and the outcomes of the justice system in our society favor privileged and powerholding members of society over poor and disenfranchized members of society. This holds true for economic class as well as other axes of privilege and oppression such as race and gender. Because justice systems need to win consent, as will be argued below, justice systems also include limitations on the prerogatives of owners and rulers, and exceptional cases of punishment when such individuals are caught violating universal laws. The limitations generally protect privileged members of society from one another, for example prohibiting investors from defrauding other people with enough capital to invest, facilitating a consensus of the elite; meanwhile the exemplary and mediatic nature of the punishments, combined with their disproportionately meager numerical appearance, reveals their function to be legitimizing the universality and inviolability of a justice system that in its execution and in its breach preserves unequal distributions of wealth and power in society. In other words the present justice system does deliver what is considered to be justice for the privileged and powerful; what is perceived to be injustice is only systematic in the view of the poor and powerless. The existing judicial framework demonstrably operates on an elite mentality of social control, thus those justice-seekers who wish for the institutions to change their minds can be understood as naive, timidly pragmatic, or sympathetic to the elite mentality but holding a dissident opinion in some particular case.

The remaining viewpoints — that justice is served, or that it can only be served by changing the existing institutions — require one to declare their allegiances, given the opposing character, the contrasting relationship to a social hierarchy, of each viewpoint. One either adopts the perspective of the rulers or of the ruled, each of which conform to a high degree on whether they see justice or injustice in the functioning of the system. Yet the idea of taking sides is inimical to the concept of justice, which must be blindly impartial. This contradiction illuminates a necessary third way: the elimination of social classes through some revolutionary process. Couched in certain terms, this need not be such an extreme proposition, given that equality is generally seen as a prerequisite to justice, and the current definition of equality, limiting itself as it does to voting rights and civil liberties, has proven inadequate. Thus, the quest for justice reveals itself to be perfectly compatible with social movements that have revolutionary aims. I argue that this coexistence, this collaboration between social justice and revolution is one factor that frequently enables the recuperation of social movements within the dominant social order.

Before trying to understand how this is so, it would help us to examine just how far outside the concept of justice human societies have come. At the far end of the justice concept, we have multiple examples of restorative justice. Without any institutions of policing, imprisonment, or even anything properly characterized as punishment or a legal code, numerous human societies have arbitrated social conflict. In the system used traditionally by the Navajo, a system that survived a period of legal prohibition by the US government and is in official use today, elders seen as neutral act as specialized arbiters in trials that take place in the public eye. Non-specialized members of the society bring forth the conflict voluntarily, and encouraged by the arbiter they tell their stories. The emphasis is on discovering the root of the discord and mobilizing social support to restore harmony (Tifft and Sullivan, 2001). In comparison to Euro/ American justice systems, the Navajo practice is beautifully humane, but a number of elements are familiar. We will look at these, after examining a model of conflict resolution that cannot be characterized as a justice system, to help us create and understand a working definition of justice and imagine some of the possible alternatives.

This is the model of diffuse sanctions (Barclay, 1993) which is especially common in egalitarian societies that can be understood as post-state or as existing within a regional system that includes hierarchical societies — in other words anti-authoritarian societies that exist in tension with authoritarian neighbors or that may have even formed their present structures as part of a process of abandoning earlier state-organized societies to which they belonged (Scott, 2005). In such societies, conflict resolution is subjective, decentralized, diffuse, and carried out by what anarchists would refer to as direct action. On an economic level, incidentally, such societies are usually characterized by mutual aid or the gift economy.

In this model, conflict is subjectively defined. Ideally speaking, the individual identifies conflict for herself, in horizontal collaboration with her peers, through the personal interpretation of non-codified[2] cultural values of what is and is not acceptable behavior. Conflict resolution is decentralized: it does not take place within a singular, ritualized and formalized social space but within multiple ritualized and non-ritualized loci (thus it is impossible to speak of a single or official outcome). And within this model conflict resolution is diffuse and based on direct action: any and every individual has the prerogative to respond to a perceived conflict or breach of good behavior as she sees fit, and social peace is ensured through the sharing rather than the specialization of this duty. Social sanctions are meant to discourage rather than punish antisocial behavior and ideally everyone is empowered to carry out these sanctions.[3] Common sanctions include ridicule, criticism, withholding esteemed social connections (e.g. sex or friendship), all the way up to ostracism and assassination (Boehm, 1993). The sanctions are aimed at the offending individual’s social sensibilities and seem to be based on the assumption that the individual voluntarily wants to be an upstanding member of society. Only the most extreme sanction, assassination, falls outside this logic, but it does not seem to be universally present among societies that resolve conflicts through diverse sanctions, and seems to be reserved for the rare cases when the individual in question poses the danger of destroying the society itself — through repeat homicide or tyrannical behaviors.

An important portion of conflict resolution activities in societies that use diffuse sanctions can be characterized as intentional leveling mechanisms, actions that intentionally protect the society’s horizontal characteristics and dissuade people in leadership positions who would attempt to dominate their peers (Boehm, 1993). The social dynamics in horizontal societies suggest that the democratic ideal of egalitarianism does not apply to so-called egalitarian societies in which justice systems are absent. In a society in which conflict resolution is, ideally speaking, a subjective process, an abstract equality strikes me as philosophically irrelevant. One might identify a notion of equal rights in many such societies, such as everyone’s right to eat, but in a society in which this right is never under question, it seems more like a foregone conclusion than a discrete concept. Historically, rights come into question only with the existence of a central authority that has the power to grant or withhold those rights. In other words, not only in practice but also in terms of origins, might makes right.

Individuals can only ever be equal in an abstract sense. Equality is a mathematical concept and it might be useful to bureaucrats but it is inapplicable to human personalities and capabilities. An anarchist ontology should leave social democracy forever behind and insist that, in fact, no two humans are equal. If we accept that human needs and desires are different and furthermore are best defined by the individual himself, how can we continue to insist that one law can be applied to two different people, or two different circumstances, if our interest is fairness or the meeting of human needs and desires? Of course it’s an act of projection but one can see this principle in the so-called egalitarian (more accurately ‘anti-authoritarian’) societies referenced by Boehm. In the course of their daily activities, these societies recognize the existence of leadership positions — leaders in the hunt, leaders in war, leaders in ritual, leaders in healing, leaders in oration. People are, after all, different in terms of their inclinations and abilities, so equality becomes a useless phrase when speaking of lived experiences in a horizontal society. What is relevant is the cultural determination, identified by Boehm, on the part of these anti-authoritarian societies to not let anyone use a leadership position to exercise power over others, and to respond with diffuse sanctions, with intentional leveling mechanisms, to knock someone’s legs out from under her should she ever try to stand above the rest. The recognition of this prerogative in every individual is especially advantageous to preserving a horizontal structure, because specialized justice seekers are likely social actors to nourish the development of hierarchy.

States[4] formed by a variety of means throughout the world, over the course of hundreds or thousands of years. Especially when considering the development of the first coercive, class- or caste-based hierarchical societies thousands of years ago, it is difficult to identify causes with any certainty. But one common element in the social processes that led to the eventual formation of states seems to be the concept of justice and the specialization of arbiters of social conflict. It is something of an idealization, and thus cannot be entirely true, but the historical likelihood that specialized arbiters preceded a specialized military class in the development of the state suggests that, while the state is certainly a military formation, it is even more the fruit of justice.[5] Granting a specialized group the exclusive prerogative of sanctioning undesirable behavior, and thus defining undesirable behavior, and thus sculpting society’s desires, seems to me to be a prerequisite (or perhaps a concomitant) to the creation of a class-based, hierarchical society. This is not to say that justice systems automatically lead to hierarchical societies: no social or cultural processes are automatic. The Navajo, for example, have specialized arbiters, and are a horizontal society, perhaps because in their case the same cultural determinations that legitimize the activity of neutral, elderly arbiters also legitimize certain ideas of fairness, harmony, and horizontality. Segmentary lineage systems that enable the existence of elderly arbiters as a nascent political class also contain many structural characteristics that could impede the development of a state. But because we do not have a mechanistic view of the development of societies, saying that the state is the fruit of justice is not the same as saying that justice is the seed of the state. Outcomes are always multiple, contested, and unpredictable.

Human societies have been diverse enough that one could imagine a society developing coercive hierarchical structures without a system of justice. In any case, examples abound of the correlation between justice systems and the development of the state, and in Western civilization, which has produced a world-dominant culture that has to a great extent authored the institutional bylaws of every government on the planet, justice played an indispensable role in the early development of the state and currently is a dominant concept in state interventions in mass psychology and public opinion, in popular conceptions of conflict resolution, in state counterinsurgency and repression of social movements, in surveillance and control of lower classes, in the identity and activity of social movements, and in the disciplining of a broad host of human relationships in both the public and private spheres.

What are the common elements of justice systems? Because they seek to impose an official, singular outcome, the justice seekers must win social consensus. In stateless societies, this means that justice is largely a popular concept. The arbiters do not have structurally reinforced roles and thus they can lose followers if they are seen to mete out injustice. But even under the state, where justice is institutionalized and enforced, consensus, or its watered-down democratic version, consent, is a necessary element. All elites have had to work hard to win consent, and though the governed classes in Euro/American societies have to do much more than simply walk away in order to vacate our role as spectator/object, our rulers have needed no small amount of bread and circus to keep us in our seats.

The necessity of consent reveals the centralized character of justice. The justice ideal holds that conflicts must have a single, official outcome, not multiple, decentralized outcomes chosen by different social actors. In the extraordinary, to me humane, traditions of justice such as that practiced by the Navajo, legality and punishment are not key features, but centralization is a prerequisite for both legality — the codification of human behavior and morality that provides a potent set of tools for social control and reduces ethics to following orders; and for punishment — the prerogative of the state to cause harm and not be questioned for doing so, and another potent set of tools for social control.

Another common element is the idea of neutrality. The person who is hurt, the person who for whatever reason hurt another person — the lived realities of these characters become secondary within the logic of neutrality. They are recharacterized as biased, and their viewpoints cast as untrustworthy for arriving at just outcomes. Neutrality removes fairness to a bird’s eye view, protagonizing nobody in theory. But in practice, the protagonist is the personification of neutrality — it is the arbiter himself. (This primitive epistemology should in no way be seen as distant from the proliferation of TV series protagonizing judges, prosecutors, and police in current day American society). Thus, the person who is most important to the justice process, the person who inhabits the center of the damaged community’s affective attentions is the person judged to be most distant from the act of damage itself. Understood thusly, the neutrality of justice appears less like a noble principle and more like a pathological avoidance of the trauma which the community has been presumably convened to address. At the end of the spectrum most distant from the Western practice, in the framework of restorative justice, the arbiter is more of a narrator who uses her power to protagonize the people directly involved in the conflict, presumably for the benefit of all society. But in all forms of justice familiar to Euro/American society and to all forms present in hierarchical societies, the chief interest of justice must be the imposition of justice itself, given that the crimes of the lower classes always contain some element of negation of the ruling class’s legitimacy in criminalizing certain behaviors.

The portrayal of emotions and affective ties as impediments to the execution of justice must also be examined. An arbiter’s neutrality is based to a large part on his psychological, emotional distance from the act of social harm which must be resolved. Such distance is represented as an advantage. Yet without empathy, without consciousness of the pain that surrounds and gives meaning to each particular story of social harm, just what kind of resolution is society able to facilitate? Turning instances of social harm into cases of facts and technicalities is to set down codes of conduct that ignore the causes and consequences of harm but allow society to get on with business as usual. Justice is an avoidance mechanism that leaves the so-called perpetrator in denial or guilt, the so-called victim in ashamed trauma, and lets society off the hook: the crime was a breach of code that concerned one or two or several people, those responsible have been punished, and the rest of the community has no obligation to help those who hurt and those who got hurt to become healthy and whole again, nor to examine what in the social environment may have allowed this harm to take place. In this aspect justice is a patriarchal concept. Its appointed symbol is a goddess,[6] blindfolded and made to hold a sword and a scale, tokens of the military and the market.

Justice requires us to view human conflicts in inhuman terms. Those of us involved in an incident of social harm must remove ourselves from the space of its resolution, we must vacate our personal emotional needs to make room for the imposition of an objective solution we have no part in crafting and no choice but to consent to. We must sympathize against our own interests. Justice is self-betrayal. Given the common elements of justice as a unifying concept and given that the contestations of social justice generally seek to change the forms or spirit of institutional justice, social contestations regarding justice are thus an invitation to betrayal.

Beyond single incidents of social harm — that which in our society is disciplined as crime — what does justice mean for social movements? When a social movement demands justice, even if it is demanding a restructuring of the existing institutions, it preserves the alienation of people from the resolution of their own problems. The demanding of justice imposes the logic of demands within the movement, a negotiation with power rather than a negation of power. Negotiation preserves the central role of the state, the institutional hierarchy which is often the cause and beneficiary of what we identify as injustice; meanwhile the ritual of entreaty — protests, petitions, letters — focuses the energies of justice-seekers towards communication with the state rather than direct resolution of the problem itself, thus preserving the alienation between what we want and what we do. Conversely, the social movements’ voluntary adoption of the justice etiquette imposes on those movements what Scott (1998) might refer to as legibility, a social ordering that on the one hand facilitates state intervention in locales distant from the seat of power and on the other hand loses local knowledge and obstructs resolution of problems at the local level. Historically the process by which legibility is imposed has often provoked popular opposition to authority but tragically the social movements of democratic societies have been trained to abandon their protective incoherence-to-authority and explain themselves, to translate their multiple desires into demands that fit within authority’s parameters, and lay down the red carpet for state intervention. The language of justice reinforces in people’s minds the idea of the state’s role in conflict resolution, because it is a call for a fair arbiter, a call for compromise among all parties rather than the negation of the elite. The language of justice also clarifies to the state paths of intervention into the popular conflicts with the potential to birth rebellion. It informs the state of the very worst grievances, which masks need to be changed, which institutions need to be reformed. When a social movement demands justice it is naming the price for which it can be bought off.

An example close at hand is that of the squatting movement in Barcelona. Barcelona is a city with a long tradition of resistance to the state and to capital, relatively strong social movements, a stupefying amount of tourism and real estate investment, and tens of thousands of empty buildings. Squatting is as old as property, but squatting as a social movement arose in Barcelona in the ‘80s, identifying more with the autonomous movements of northern Europe than with the city’s legacy of anarcho-syndicalism, though it was nonetheless influenced by the latter. In years past, squatters defended their houses and social centers with physical resistance to a greater extent than they do today. A popular slogan spraypainted across the walls of the city succinctly declared: “Desalojos — Disturbios,” Evictions — Riots. In the first decade of the 21
